
July 21, 2004

[INTENTIONALLY DELETED]
Re: NYS Surplus Land

      
Niagara Falls, NY

      
Request for Proposals


Dear [Intentionally Deleted] 

USA Niagara received the response of [Intentionally Deleted} or the “developer”) to USA Niagara’s Request for Proposals 
(“RFP”) for the lease and development of certain State land in 
Niagara Falls, New York. This letter sets forth certain requirements that 
the proposing developer must satisfy.  Please read it carefully.

Enclosed please find items that are required to complete your company’s 
submission: (a) the list of requested items and/or information and (b) five 
(5) duplicate originals of the Memorandum of Understanding (“MOU”) 
setting forth the terms and conditions with respect to proposed 
development project, the lease, and related matters. All requested items 
and information must be delivered as provided in this letter and the 
enclosures.  

The developer must deliver the five enclosed originals of the MOU duly 
executed by the developer. The developer shall not amend, supplement, 
modify, or revise the MOU in any manner, except that developer shall 
fill in: (x) the name and description of the developer entity that will enter 
into the MOU in the preamble; (y) in the percentage and guaranteed 
minimum amount of percentage rent called for in Article II Section 6 (b) 
(i); and (z) the name and description of the special purpose vehicle that  
will enter into the lease in Article II, Section 1. The MOU shall be dated 
as of the date that USA Niagara designates a developer as the preferred 
proposer.  

The developer must also deliver two bank or certified checks, each 
payable to “USA Niagara Development Corporation”: (a) one in the 
amount of $600,000 as a non-refundable deposit; and (b) the other in the 
amount of $100,000 as the developer’s initial payment of its MOU 
obligation to pay all fees, costs, and expenses in connection with 
compliance review and findings for the proposed development with the 
State Environmental Quality Review Act and its implementing 
regulations. If your company’s proposal is not selected as the preferred 
proposal, both of these amounts will be promptly returned without 
interest.

Failure to deliver the five signed original MOU documents and the two 
checks in accordance with the above may cause the proposal to be 
rejected.


The requested information, the MOU, and the checks are intended to be 
considered on a “best and final” basis. 

The requested information, the five signed originals of the MOU, and the 
checks must be delivered to USA Niagara Development Corporation at 
345 Third Street, Suite 505, Niagara Falls, New York 14303 no later 
than 12:00 p.m. noon on Friday, August 27th, 2004.


Sincerely,


Richard J. Usas, RPA


Director of Real Estate Development

Enclosures: MOU (5) copies


                   Supplemental Information Request

USA Niagara Development Corp.

Request for Proposals- Surplus NYS Land

Supplemental Information Request

1. A detailed description of the design, layout and project scope of your plan for developing the 13-acre parcel of land. Include draft site plans, preliminary construction estimates for all site infrastructure and facilities, building schematic and design, traffic and pedestrian control, vehicle access and egress and landscape illustrations. 
2. A detailed description of the economic impact of the proposed development of the parcel, including detailed identification and description of the principal target markets for customers, events, entertainment amenities and offerings.  Provide detailed quantitative economic information showing how the project would attract net new tourism visitation and visitor spending, and promote job creation.  Provide a detailed description of the methodology to be used in the analysis of impacts.   
3. Describe how the project is responsive and/or sensitive to the scenic, historic, natural and environmental resources of Niagara Falls. 
4. Evaluate the impact of other competing regional projects or tourism venues on the potential for success of the proposed development. 

5. Provide detailed projections of operating revenues over a 10 yr period.  This should include but not be limited to: visitation estimates (by season), anticipated ticket sales by ticket type (adult/child), parking and concession revenue, games, food/beverage sales, etc.

6. Provide a detailed 10-year projection of fiscal impact (tax collections) on New York State and local governments as a result of the proposed development. 

7. Provide the financial income statements to establish RFP Exhibit Form B – Information regarding Qualifications and Financial Capability on original company letterhead with appropriate signatory.
8. Projected start to completion timeline of project design, construction and initial occupancy.
9. Detailed project budget, including construction, FF&E, acquisition, soft costs.
10. The annual base rent payment of $230,000, with an annual escalation at the greater of 3% or CPI, is required.  Additional rent payments are also required, including (a) annual PILOT payments, as described in the Memorandum of Understanding enclosed with this letter and (b) annual percentage rent in the amount proposed in MOU Article II, Section 6 (b).  Please provide a revised financial statement indicating the all anticipated rental payments in the initial 10 year pro forma.
11. A detailed description of any past projects similar to the one you are proposing in which you have actively participated as either owner and/or developer. Please include operating statements for a minimum of the immediate last three years.

12. Letters of intent from each contractor and, if available the contractor’s major subcontractors, and consultant acknowledging the proposed development plan along with any agreements you might have entered into with these contractors and consultants. Include financial arrangements contemplated with contractors, consultants and/or developer’s subsidiary or affiliated companies. This information must contain sufficient detail to enable the reviewer to fully understand how a given contractor, consultant or developer affiliate or subsidiary will participate in the project development and operation.

13. Contact information (telephone numbers and addresses) for past developers, organizations, municipalities or entities with whom you have conducted business.  Please include sufficient detail to identify the project(s) and the operating success thereof.

14. A signed statement that development of the 13-acre parcel is a “stand alone” project and is not contingent upon past, present or future projects, agreements or development commitments either existing or contemplated.

15. As described in the USA Niagara letter that accompanies this list, developer must submit with the above information:  (a) two bank or certified checks payable to “USA Niagara Development Corporation” (i) one in the amount $600,000 for the nonrefundable deposit (ii) the other in the amount of $100,000 as initial funding of SEQRA compliance; and (b) the five signed originals of Memorandum of Agreement (without modification, revision amendment, or supplement, except as expressly requested by USA Niagara in its accompanying letter).
MEMORANDUM OF UNDERSTANDING

THIS MEMORANUM OF UNDERSTANDING (this “MOU”) is made as of the __ day of ___, 2004 by and between USA NIAGARA DEVELOPMENT CORPORATION (“USAN”), a New York Corporation and a wholly owned subsidiary of New York State Urban Development Corporation d/b/a Empire State Development Corporation (“ESDC”), a corporate governmental agency constituting a body politic and a public benefit corporation of the State of New York, and ________________________ (“Developer” or “Tenant”), a ________________ organized and existing under the laws of ______________.
WHEREAS, on or about March 1, 2004 USAN issued a request seeking proposals for the long term net lease and redevelopment of a complex of approximately 13 acres of land (“the Project”) located on John Daly Boulevard between Buffalo Avenue and Niagara Street in the City of Niagara Falls, New York, and as more fully described on attached Schedule 1 (the “Premises”); and 

WHEREAS, Developer was designated by USAN as the preferred proposer to lease and redevelop the Premises; and

WHEREAS, on or about August 27th , 2004 Developer agreed to enter into a memorandum of understanding with USAN that would provide for the terms and conditions of the lease between USAN and Developer substantially in accordance with the request for proposals and the Developer’s proposal;

NOW THEREFORE, for good and valuable consideration, the receipt of which is hereby acknowledged and referred to in Article III below, the parties hereto agree as follows:

ARTICLE I

Agreement to Lease
1.
Developer hereby agrees to enter into a lease (the “Lease”) between USAN, as landlord, and Developer, as tenant, for the Premises that shall include, among other provisions, the terms and conditions set forth in Article II hereof subject to the following conditions precedent:

(a)
All reviews and determinations required under the New York State Environmental Quality Review Act and its implementing regulations (“SEQRA”) with respect to the Premises and the Project shall have been made and SEQRA findings which allow for the uses contemplated by the Lease or other uses approved by the parties hereto shall have been adopted by the USAN Board of Directors and the ESDC Directors and all other discretionary permits and approvals from governmental entities having jurisdiction with respect to the Premises shall have been received by USAN and the State of New York;

(b)
Each of USAN and ESDC shall have adopted, pursuant to the New York State Urban Development Corporation Act, a General Project Plan (the “General Project Plan”) that incorporates uses, in accordance with this MOU, for the Premises consistent with the SEQRA findings adopted by the USAN Board of Directors and the ESDC Directors;

(c)
The New York State Public Authorities Control Board shall have approved USAN’s acquisition and lease of the Premises for the Project; and

(d)
USAN shall have obtained title to the land and improvements, if any, constituting the Premises. 

Developer acknowledges and agrees that USAN is not authorized to lease the Premises unless and until each of the conditions set forth above is satisfied.  Developer further acknowledges and agrees that this MOU does not commit USAN to any particular development plan for the Premises or to any development whatsoever or to accept title to the Premises.  USAN does hereby agree to pursue in good faith the satisfaction of the foregoing conditions and Developer agrees to cooperate in good faith toward such end.

2.
Developer acknowledges that the Project is subject to review of, and findings under SEQRA.  Developer shall pay all fees, costs, and expenses incurred in connection compliance by USAN and ESDC with SEQRA, including without limiting the foregoing, fees, costs, and expenses of environmental consultants, environmental legal counsel,  publication any public notice, related to any public hearing, and printing, copying and distribution of any document to be publicly available.  In order to fund such fees, costs and expenses, upon signing this MOU, Developer shall deliver to USAN $100,000 (the “Imprest Funds”) that shall be used by USAN only for payment such fees, costs, and expenses.  If requested by USAN, Developer shall promptly replenish the Imprest Funds account so that USAN shall have on hand such funds as USAN may deem necessary to pay such fees, costs, and expenses.  USAN shall periodically provide Developer with copies of all bills and invoices paid from the Imprest Funds.  Promptly after both (a) payment from Imprest Funds of final invoices for all such fees, costs and expenses and (b) the earlier of the Commencement Date (as hereinafter defied) or termination of this MOU, USAN shall return to Developer any unused Imprest Funds.      

3.
Developer represents and warrants that: (a) Developer’s obligation to enter into the Lease is not conditioned on (i) obtaining financing or a commitment for financing for the construction of the Project, or upon the receipt of any real estate or other tax abatement, exemption or credit or any other economic incentive or benefit for the Project or (ii) the acquisition or development of any adjacent property; and (b) that Developer has not been offered and is not relying upon any tax abatement, exemption or credit or any other economic incentive or benefit for the Project.

4.
Upon execution and delivery of this MOU, the parties shall commence, and diligently and expeditiously pursue in good faith, the negotiation of the Lease.  The Lease shall include, among other provisions, the terms contained in Article II hereof.  Upon agreement as to the final form of the Lease, Developer shall execute five originals of the Lease and deliver same to USAN.  The Lease shall not be effective and binding until (a) satisfaction of the conditions referred to in Paragraph 1 above, (b) execution of the Lease by USAN and (c) delivery by USAN of a fully executed original to Developer.

ARTICLE II

Terms of Lease.
The parties hereto agree that the Lease shall contain the following terms and conditions in addition to such other terms and conditions as are customarily contained in retail/commercial net leases of real property in the State of New York or The City of Niagara Falls:

1.
Parties.
    Landlord shall be USAN.  Tenant shall be a __________ single purpose _______________ created by Developer that is owned by _____________________.

2.
Term.    The term of the Lease shall commence on the date the Lease is deemed effective (the “Commencement Date”) and end 39 years from the Occupancy Date (as hereinafter defined).  The Occupancy Date shall be the date which is the earlier of (i) the first anniversary of the Commencement Date or (ii) the date of issuance of a certificate of occupancy for any portion of the Premises.  Tenant shall have two successive options to extend the Lease for additional terms of ten years each.  Each option shall be exercised by written notice given by Tenant no later than two years prior to the end of the term or extended term.  Each option may only be exercised if Tenant is not, at the time of exercise and at the commencement of the new term, in default of any obligations under the Lease.

3.
The Premises.    The Premises subject to the Lease will be the land and other improvements, if any, thereon as more fully described in Schedule 1 annexed hereto.  The Premises are to be leased subject to the following:

(a)
The General Project Plan for the Project adopted by each of USAN and ESDC;

(b)
Any state of facts the survey (referred to in this sub-part (b)) may show, provided the same does not render the Premises unfinanceable, such survey (including a legal description) of, and a title report for, the Premises to be obtained by Tenant, at its sole cost and expense, within one hundred twenty days of the date that this MOU is made, all satisfactory to USAN in all respects.

4.
Condition of the Premises.    The Premises shall be leased in “as is, where is” condition. USAN makes no representation and /or warranty, either express or implied, as to the condition, title, design, operation, or fitness of the Premises or that it is suitable for Developer’s purposes or needs. Developer agrees to perform all required Phase II environmental investigation and any required remediation to the satisfaction of USAN and ESDC.

5.
Base Rent.    Commencing on the Occupancy Date, the initial base rent shall be a per annum amount equal $230,000 as such amount may be increase as provided below in this section (the “Base Rent”).  The annual Base Rent shall be paid in equal installments in advance on the first day of each calendar month, provided, however, that the initial installment shall be paid on the Occupancy Date in an amount, calculated by USAN, that shall cover the period from the Occupancy Date through an including the last day of the first full calendar month following the Occupancy Date.  The Base Rent shall increase on the anniversary of the Occupancy Date, and on each anniversary thereafter, by an amount determined by increasing the Base Rent by the greater of (a) an amount equal to 3% of the prior year’s Base Rent or (b) an amount equal to a percentage of the prior year’s Base Rent and that percentage shall be the percentage of increase in Consumer Price Index for all Urban Consumers published by the Bureau of Labor Statistics of the United States Department of Labor (or another published index satisfactory to USAN) for the calendar year immediately prior to the calendar year in which such anniversary occurs. The amount of each increase will be added to and be a part of Base Rent for purposes of calculating future Base Rent increases.

6.
Additional Rent.
(a) Commencing on the Occupancy Date and during the entire term of the Lease, Tenant shall pay as additional rent an annual payment in lieu of taxes (the “ PILOT”) equivalent to the real property taxes, assessments, water, sewer and other charges that the City of Niagara Falls, Niagara Falls School District and Niagara County would levy on the Premises if the Premises were not owned by a tax-exempt entity, subject to any exemptions or abatements for which the Premises would be eligible if the Premises were not owned by such a tax-exempt entity provided that Tenant has met all requirements for such exemptions or abatements.  Amounts due for PILOT shall be paid in quarterly installments on the first day of January, March, July and October of each year.

(b)
Commencing on the Commencement Date and during the entire term of the Lease, Tenant shall pay the following amounts as additional rent:

(i)
the greater of __% of all collected income, revenues and receipts from any use, occupancy or operation of the Lease Premises or $_____________________ (“Percentage Rent”).  Percentage Rent shall be paid quarterly on the first day of January, March, July and October of each year.

(ii)
A payment in lieu of sales tax (“ PILOST”) on materials, goods, fixtures, equipment and other items of property incorporated in or used in connection with the construction of the Premises, including any services provided in connection therewith, at the prevailing local sales tax rate an amount equal to State and local sales and compensating use taxes on materials, goods, fixtures, equipment and other items of property incorporated in or used in connection with the construction of the Premises, including any service provided in connection therewith, which Developer, its contractors and subcontractors do not pay as a result of the Premises being owned by a tax-exempt entity. The PILOST for the Project shall be estimated prior to the commencement of construction based on the total estimated construction cost for the Project and paid quarterly on the first day of January, March, July and October of each year.  Such estimate shall include escalations in material costs between the date of estimate and completion of construction using the Construction Cost Index for New York City, as reported in Engineering News Record or another published index acceptable to USAN.  Such estimate shall be adjusted upon completion of construction and if the PILOST has been underpaid, the additional amount due shall be paid within 30 days thereafter, and if the PILOST has been overpaid, the refund due to Tenant shall be credited against the next rent payment due under the Lease.  

(iii)
An amount equal to the New York State and Niagara County and City of Niagara Falls mortgage recording tax (“MRT”) which would be due on any mortgage financing or refinancing secured by the Lease if the landlord was not a corporate governmental agency of New York State.  Amounts due for MRT payments shall be due on the date and time of closing of the mortgage financing or refinancing, regardless of when such financing or refinancing is funded.

(iv)
An amount (“Refinance Percentage”) equal to 1% of the gross proceeds derived from any mortgage refinancing secured by the Lease in excess of the remaining principal balance of the mortgage that is being refinanced, any accrued interest paid on the mortgage, prepayment penalties and refinancing costs other than costs paid to Tenant or any affiliates thereof.  Amounts due for such mortgage financings or refinancings shall be due on the date of closing of the mortgage financing or refinancing, regardless of when such financing or refinancing is funded on such date.

(v)
An amount (“Sale and Change in Control Proceeds “) equal to 1% of the gross proceeds above the original audited project costs upon the sale or change in control of Tenant. Sale or change in control shall include any assignment or transfer of the Lease; or change in control of Tenant through a sale of any ownership interest in Tenant, or in a change of a member of Tenant, or through any other transaction which accomplishes a change in control regardless of how such transaction is structured. Sale and Change in Control Proceeds shall be due on the effective date of such event. 

(c)
Any and all other amounts that Tenant is required to pay under the Lease and any other agreement between Tenant and USAN related to or concerning the lease of the Premises shall constitute additional rent to be paid by Tenant under the Lease.

(d)
All records of Tenant shall be subject to audit by USAN to determine the amounts due under the Lease as additional rent and as other payments.  Developer shall have no right to abate, offset, diminish or reduce any amounts payable to USAN under the Lease.

7.
Subleasing.    Tenant shall sublease space in the Premises only for the following uses and such other uses as are approved by USAN:  

(a)
tourism and related activities that are of a type that would be reasonably likely to increase the number or duration of tourist visitations​​​​​​​​​; 

(b)
family-oriented entertainment; and

(c)
hospitality and lodging venues.

Developer shall provide a description, including quantities, of its generic mix of proposed uses (retail, restaurant, office, and specified other) for inclusion and evaluation in the Draft Environmental Impact Statement for the Project by October 30, 2004. 
The following shall require USAN’s prior written consent and approval: (i) any proposed change in use, and (ii) any major subtenant, defined as a subtenant for more than 4,000 gross square feet in the aggregate.  Tenant acknowledges that the success of the Project depends in large measure on the mix of subtenants and the uses to which such subtenants put the Premises.  Consequently, USAN shall have reasonable discretion in the approval of subtenants and their uses for the Premises, and USAN’s election to disapprove a proposed subtenant or use based on incompatibility of such subtenant or use with the mix desired by USAN shall, in the absence of manifest bad faith on the part of USAN, be deemed reasonable.

8.
Assignment.    The Lease may not be assigned in whole or in part, nor may control of Tenant be transferred or encumbered, without the prior written consent of USAN, which consent shall be in USAN’s sole discretion.

9.
Prohibited Uses.    The Premises shall not be used for any unlawful, illegal or hazardous uses or uses in any manner which constitutes a nuisance or for any purpose or use that violates any certificate of occupancy or detracts from or degrades the Premises or adjacent properties, or which may make void or voidable or increase any insurance then in force.

10.
Design and Construction of the Project.


(a)
Tenant shall pay all costs and expenses of design and construction of the Project. 

(b)
Within 30 days after the execution of this MOU, Developer shall provide for USAN’s review and approval, a schedule setting forth the date or the key milestones which determine when pre-schematic, schematic design documents, design development documents and construction documents for the Project (the “Design Schedule”). USAN shall have the right to approve the plans and specifications for each design phase, and any changes made thereto, which approval shall be in USAN’s sole discretion and Developer shall not proceed to the next phase until USAN has given such approval in writing.

(c)
Construction shall progress in accordance with a milestone schedule to be approved by USAN (the “Construction Schedule”) which shall require substantial completion of the Project within 24 months after the Commencement Date.  Within 90 days after the Developer’s receipt of written notice from USAN that the Design Schedule is approved by USAN, Developer shall deliver to USAN for its review and approval the Construction Schedule.  Developer shall provide for USAN’s review and approval, any change in the Construction Schedule or in any work from the work set forth in the approved plans and specifications shall require the prior approval of USAN.  

(d)
All design professionals, including all architects and engineers, and all restoration professionals engaged by Developer, shall require the prior approval of USAN.

(e)
The Project shall be developed and constructed to comply with all applicable federal and State laws, codes, rules and regulations, including the Americans with Disabilities Act and the General Project Plan which would apply if the Premises were owned by Developer, except Developer shall not be required to comply with the zoning requirements of the City of Niagara Falls, New York.  Developer shall be required to obtain at its sole cost, all appropriate governmental permits and approvals as if the Premises were owned by Developer.  All access to and egress from, and all signage on, in or affixed to, the Premises, and changes too any of the foregoing require the prior written consent of USAN. 

(f)
Developer agrees to use best efforts to achieve (i) not less than 20% minority/women-owned business enterprise (“M/WBE”) contractor and/or subcontractor participation for the development of the project, which includes the design, pre-construction, construction and operation/maintenance phases; and (ii) an overall goal of 25% minority and female workforce participation for the construction of the project.

(g)
Tenant understands and agrees that all programming, planning and design for the 
Premises shall be performed in coordination with the USAN approved planning and design for the Premises and SEQRA review and compliance, including, but not limited to:

(I) program and tenant mix;

(II) materials, fenestration, graphics and lighting;

(III) design and use of all structures and improvements to be erected or placed upon the Premises, including without limiting the foregoing the design and use of all exterior areas of such structures;

(IV) interaction with other USAN projects, tourist attractions and adjacent properties, including without limiting the foregoing, access points, movement through the Premises and any use of exterior spaces outside any structure on the Premises; and

(V) Parking and traffic.

11.
Financing.    The Lease will be a net lease, and all obligations and liabilities of the Tenant thereunder or under any law, regulation, permit, approval, agreement or instrument shall be non-recourse against USAN.  The Lease shall not be subordinate to any financing obtained by Developer for the Project.  The Lease shall contain provisions to allow for leasehold mortgage financing by certain institutional lenders satisfactory to USAN.  Such provisions may include (i) no amendment to the Lease which would materially diminish or impair the value of the lender’s interest in the Lease, without the lender’s consent, (ii) lender’s right to correct defaults by Tenant under the Lease, (iii) lender’s right to a new lease on the same terms as the Lease if the Lease is terminated by reason of a default by Tenant, provided lender cures all existing defaults.   Notwithstanding the foregoing, in no event shall lender have any right to assign the Lease in a foreclosure or by a transfer in lieu of foreclosure, without the prior consent of USAN.

12.
Insurance.    The Lease shall require Tenant to obtain and maintain, at its sole cost and expense, (i) insurance against loss or damage by hazards commonly included in “all risk” insurance policies for real and personal property, as specific time element exposures (business interruption/extra expense/rents), including (A) replacement cost and endorsements for loss or damage due to water, flood, subsidence, earthquake, collapse, breakage of glass and any peril including the cost of debris removal and any increase in cost of construction caused by ordinance or law in an amount not less than the full insurable value of the Premises including all improvements, (B) comprehensive boiler and machinery coverage for direct property loss and loss of income covering all steam, mechanical and electrical and electronic equipment, (C) business interruption insurance in an amount not less than all amounts due USAN under the Lease, including without limiting the foregoing, Base Rent, additional rent, PILOT, and all taxes and impositions payable for the current lease year and the four immediately preceding lease years, and (D) coverage for loss of off-premises utilities in an amount equal to the amount for business interruption insurance; (ii) liability insurance written on a per occurrence basis for liability for personal and bodily injury and death arising therefrom and broad form property damage with a comprehensive personal injury endorsement; (iii) insurance for Tenant’s obligations under NYS Worker’s Compensation Law, including NYS Disability Benefits Law; (iv) Comprehensive Auto Liability Insurance; (v) such other insurance and endorsements in such amounts, terms and conditions and insurers as may from time to time reasonably be required by USAN to insure its interests in the Premises including the Improvement against all hazards and liability for which coverage may be available in the insurance market at commercially reasonable rates or as required by law or regulation.. During any construction, Tenant shall obtain and maintain or cause its general contractor to obtain and maintain all-risk builder’s risk insurance written on a 100% of completed value (non-reporting).  All insurance shall be issued in the name of Tenant, USAN, ESDC and such other parties as USAN may reasonably determine.  All insurance may contain deductibles not to exceed amounts approved by USAN, which approval shall not be unreasonably withheld.  In the event of a loss in excess of a specified amount, USAN or the senior leasehold mortgagee shall be the depository of all insurance proceeds for purposes of advancing the proceeds to pay for restoration costs as the work progresses.  All proceeds of insurance shall be applied to restore the Project.  All insurers and carriers, and the amounts of coverage, insurance and deductibles shall be subject to approval by USAN.   

13.
Limitation on Liability.  Neither ESDC, USAN, the State of New York nor their respective directors, officers, employees or agents shall be liable to Developer or to any other person for accident or injury to person or damage to property, including the Premises, or any matter arising out of or in connection with the development, financing, construction, subleasing, use or occupancy of the Premises, other than obligations of USAN to Developer under the Lease.

14.
Indemnification.  Developer shall defend, indemnify and save ESDC, USAN, the State of New York and their respective directors, officers, employees and agents (the “Indemnitees”) harmless from and against any and all liabilities, suits, obligations, fines, damages, penalties, claims, costs, charges and expenses, including, without limitation, reasonable attorneys’ fees and disbursement, that may be imposed upon or incurred by, or asserted against, any of the Indemnitees by reason of any construction work, renovation, hazardous substances, accident or injury to person or damage to property, including the Premises, or any other matter related to operation, leasing, use and occupancy of the Premises.  The foregoing indemnities shall apply notwithstanding fault or negligence on the part of USAN, ESDC, the State of New York or any of their respective directors, officers, employees or agents, or irrespective of the breach of a statutory obligation or the application of any rule of comparative or apportioned liability; except, however, that such indemnities will not be applicable to a particular Indemnitee with respect to willful misconduct or gross negligence on the part of such Indemnitee.

15.
Maintenance and Repair.    Tenant shall be responsible for all structural and non-structural restoration, maintenance and, repair, both interior and exterior, at the Premises. Any such restoration, maintenance or repair shall conform and be in accordance with all United States of America and New York State statutes, codes, rules and regulations applicable to the Premises as if the owner of the Premises was not an entity exempt from such statutes, codes, rules and regulations, or otherwise not subject thereto. USAN must approve all specifications and drawings prior to commencement of any such restoration, maintenance or repair. 

16.
Casualty. If the Premises shall be damaged or destroyed (in whole or in part ) at any time during the term of the Lease, USAN shall have no obligation to replace, repair, rebuild or restore the Premises. There shall be no abatement or reduction in the amounts payable by Tenant under the Lease, except to the extent of rent insurance proceeds received by USAN.  Tenant shall promptly replace, repair, rebuild or restore the Premises to substantially the same condition and value as an operating entity as existed prior to such damage or destruction and may use insurance proceeds for all such purposes. All plans for such replacements, repairs, rebuilding or restorations shall require the prior approval of USAN.  The replacement, repair, rebuilding or restoration work shall also be subject to the same requirements as the work performed in developing the project and as more particularly set forth in Paragraphs 10(f) and 16 herein.

17.
Performance Bond.    Upon execution of the Lease, Developer shall deliver to USAN performance bond/completion guaranty or letter of credit, satisfactory in all respects to USAN in an amount not less than $[Intentionally Deleted] dollars to provide for Developer’s timely completion of the redevelopment of the Premises in accordance the plans and completion approved by USAN within 24 months of the Commencement Date.

18.
Default.    In addition to standard net lease default provisions for non-payment of rent, additional rent and other payment obligations under the Lease, and for the failure to comply with or perform any other obligations under the Lease, USAN may declare the Lease in default if developer fails to comply with the Design Schedule or the Construction Schedule, other than for reasons not within the control of Developer, or if the Project is not substantially completed within 24 months after the Lease Commencement Date.

19.
Security Deposit.  As security for the performance of its obligations under the Lease, on the Commencement Date, Developer shall deposit the sum of $1,000,000 as a security deposit.  Developer shall deposit additional amounts in order to increase the security deposit from time to time during the term of the Lease if USAN determines that the security deposit is not sufficient to cover twenty-four months of Base Rent, PILOT and Additional Rents.
20.
No Brokers. No brokerage fees, finders’ fees, commissions or other compensation will be payable by USAN in connection with the selection of the Developer, this MOU or the Lease.  Developer shall hold harmless and indemnify USAN from and against any and all expenses, damage or liability (including, without limitation, costs and expenses of legal counsel) arising out of any claim for such fees, commissions or other compensation made in connection with the Developer, this MOU or the Lease.

21.
Other Provisions.  Any other requirements set forth in the Request for Proposal not inconsistent with the Lease terms set forth in this MOU shall be incorporated into the Lease unless otherwise waived by USAN.

ARTICLE III

Consideration for this MOU
1.
As consideration for USAN to enter into this MOU, Developer agrees to pay to USAN upon the execution hereof the sum of $600,000 as a non-refundable deposit (the “Rent Deposit”).  The Rent Deposit shall be held by USAN. Interest, if any, earned thereon shall become part of the Rent Deposit and inure to the benefit of the party entitled to the Rent Deposit.   

2.
In the event the parties enter into the Lease, the Rent Deposit shall be applied to the security deposit required under Article II, Paragraph 19 hereof.
ARTICLE IV

DEFAULT IN MOU OBLIGATIONS

1.
In the event Developer defaults in any of its obligations under this MOU, including, but not limited to, failing to timely provide a Design Schedule and Construction Schedule, or defaults in its obligation to enter into the Lease or in the event of a material adverse change in the financial condition of the Seneca Gaming Corporation (“Developer’s Principal”), the Rent Deposit shall be deemed forfeited as liquidated damages, it being agreed by the parties that USAN’s damages would be impossible to ascertain and the Rent Deposit constitutes a fair and reasonable amount of compensation.  A material adverse change in the financial condition of Developer’s Principal shall mean Developer’s Principal or any entity controlled by him (“Developer’s Affiliate”) is the subject of a bankruptcy or other insolvency proceeding, or a judgment in an amount determined by USAN in its sole discretion to materially impair Developer’s ability to complete the Project is rendered against Developer’s Principal or Developer’s Affiliate, or Developer’s Principal or Developer’s Affiliate is disqualified by the State of New York from doing business with any agency thereof, or if the net worth of Developer’s Principal is less than $10 million.

2.
In the event USAN fails to enter into the Lease before the third anniversary of the date as of which this MOU is dated solely due to its failure to satisfy a condition precedent that USAN is obligated to fulfill under this MOU, Developer shall be entitled to a return of the Rent Deposit, and upon such return, neither party shall have any further liability under this MOU.

3.
In the event the conditions set forth in Article I, Section 1 have not been satisfied by January 31, 2007, upon the written request of either party, the Rent Deposit shall be returned to Developer within sixty days after receipt of such request so long as such conditions are not satisfied within such sixty days, and upon such return, neither party shall have any further liability under this MOU.

4.
In no event shall USAN, ESDC, or the State of New York be liable for any costs or expenses incurred or to be incurred by Developer in connection with, or related to, this MOU.   In no event shall any director, officers, employees, consultants, or agents of USAN, ESDC, or the State of New York have any liability under this MOU.

IN WITNESS WHEREOF, the parties hereto have entered into this MOU as of the date hereof.

USA NIAGARA DEVELOPMENT CORPORATION

By:  ____________________________

Name:  _________________________

Title:  __________________________

[Intentionally Deleted]
By:  ___________________________






Name: _____________________ 







Title:  ______________________
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	                    USA Niagara Development Corp.     

	
	
	
	
	

	
	
	
	
	                     Schedule of Available Lands

	
	
	
	
	

	
	
	
	
	

	Map/Parcel
	Acreage  
	  Liber
	  Page
	    Description of Parcel

	
	
	
	
	

	M14/P49
	0.707
	124
	141
	Westerly boundary of 15th St.

	M14/P53
	0.746
	124
	91
	Westerly boundary of 12th St.

	M15/P50 
	0.191
	124
	256
	Easterly boundary of 13th St.

	M15/P52
	0.459
	124
	267
	Easterly boundary of 12th St.

	M17/P67
	1.516
	76
	79
	Westerly boundary of Portage Rd.

	M17/P70
	0.256
	76
	88
	Westerly boundary of 12th St.

	M17/P72
	0.261
	76
	90
	Easterly boundary of 11th St.

	M17/P74
	0.35
	75
	280
	Easterly boundary of 10th St.

	M17/P76
	0.276
	73
	273
	Westerly boundary of 10th St.

	M17/P78
	0.351
	76
	92
	Easterly boundary of 8th St.

	M19/P77
	0.066
	773
	273
	Intersection of 9th St.

	M8C/P83
	6.269
	Var.
	
	Easterly boundary of John Daly &

	
	
	
	
	Northerly boundary of NY Central

	M8C/P82
	1.848
	Var
	
	Southerly boundary of Niagara St.

	Total
	13.296
	
	
	& Easterly boundary of J Daly Blvd.(a)

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	(a) The area adjacent to John Daly Boulevard 

and Niagara Street used for sidewalks, bike 

 paths  and highway maintenance are required 
for  transportation purposes and are therefore 

 not  part of this offering. Similarly, there are 

 several parcels occupied by City Streets and

are needed for that continued use.

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	


