The following questions have been submitted in writing with respect to the Request for Proposals (“RFP”) and the answers provided are part of the RFP and are being made available on this website.  Hard copies of this document can also be obtained by contacting USAN at the address set forth in the request document.  All persons and entities making a submission under the RFP will be forwarded a copy of this document.
Q. Have you substituted the “Memorandum of Understanding” for the “Development Agreement?”
A.  No.

Q. Has [INTENTIONALLY OMITTED] now been designated as the Preferred Proposer?

A. No.

Q. Have you added a three-year period for you to act rather than “promptly” as the RFP required?

A. No.  The project must be completed within twenty-four (24) months of lease commencement.  USAN expects both parties to proceed promptly and expeditiously.  The three year period referred to in the question is the outside date for satisfaction of the conditions precedent.
Q. Are you actually seeking $700,000 from more than one developer?

A. Yes, all proposers are required to submit the $600,000 and $100,000 amounts required under the Memorandum of Understanding (the “MOU” described below)?  Only the payments of the designated preferred proposer will be retained.  USAN will promptly return the payments (e.g., the original certified or bank checks) to all of the other proposers that are not so designated.

Q.  If indeed, the RFP has changed radically, should you be doing a new RFP?  

A.  No.  The RFP expressly provides for supplements.  The MOU and these questions and answers supplement the RFP and constitute part of the RFP.
Q.  By placing different numbers and conditions in the MOU are you engaging in negotiations with [INTENTIONALLY OMITTED]?  Other developers?

A.  No is the answer to both questions. Please see the response to the prior question.

Q.  Are there others who responded to the RFP?
A.  Yes.

Q.  If so was the same letter and proposed MOU sent to those others?

A.  Yes, with two exceptions: (a) each letter is addressed to the particular proposer and the MOU sent to that proposer contains the particular proposer’s name in its preamble and on the signature page; and (b) the figure for the performance bond requirement in each MOU is an amount equal to 115% of the estimated project development cost figure submitted by that proposer.   Copies of the letter and the MOU, with the proposers’ names and the performance bond figures deleted, follow these questions and answers.
Q.  Have you or will you be negotiating any of the terms of the MOU with any submitter?

A.  There have been no negotiations.  The MOU is part of the RFP process and proposers are required to comply with its terms and conditions.

Q.  Is the response to this letter [the preceding question] to presume that none of the terms [of the MOU] are negotiable?

A.  Yes.

Q.  You have set three years as the time within which you must enter into the lease or return the partial deposit and unspent “Imprest Funds”.  Is there a willingness on your part to shorten this three year period? 
A.  The project must be completed within twenty-four (24) months of lease commencement.  The negotiation of the terms of the development and lease agreements that are not set out in the MOU must be completed, the preferred proposer must deliver complete plans, and completion of the conditions precedent set out in the MOU must occur prior to lease commencement.  It is expected that these matters will be completed within months of selection of the preferred proposer.  The three year period is an outside date for completion of these matters.
Q.  You have established the initial “Imprest Funds” as $100,000 and you have included your right to demand additional Imprest Funds, in your own discretion.  Would you consider setting a maximum on these funds?

A.  No, the proposer is obligated to pay these costs in connection with advancing the proposer’s development of the site.  It is not feasible to determine the cost of that work at this time.
Q.  You have proposed to retain $600,000 for a period of up to three years and have to return it only if you do not sign the MOU within three years.  Would you consider this amount being placed in escrow and return it with interest?  Would you consider a letter of credit instead of the $600,000 in certified funds?

A.  The answer to both questions is no.  The MOU provides (a) that the funds provided by the preferred proposer will be held in an interest bearing account and (b) accrued interest will be forwarded with the returned payment to the preferred proposer if the preferred proposer is entitled to return of the payment under the MOU.  As stated above, the payments by the proposers, other than the designated preferred proposer, will be promptly returned.  Letters of credit will not be considered.  Standby letters of credit require substantial negotiation of terms and conditions that are not appropriate for this RFP process.
Q.  You have conditioned this entire transaction on your ability to obtain title and are seeking to receive $600,000 in a deposit and $100,000, plus more, for your purposes of studies for the site.

(a) Will you provide your authority for being able to make these proposals?

(b) What assurances are there that you will obtain title?
(c) How have you dealt with:

(1) The Federal Highway Act which provided funds for acquisition of this land for highway use?

(2) The New York State Highway Act and the New York State Eminent Domain Law which require property that was acquired from a later abandoned highway project to be offered to original owners?  Contiguous owners?

(3) The longstanding policy of offering land acquired from a later abandoned highway project to the City within the land is located?

(4) The fact that this land is owned by DOT?

(5) The claims of the City of Niagara Falls and [INTENTIONALLY OMITTED] that this land is to be transferred to the City for inclusion in [INTENTIONALLY OMITTED] development?

A. USAN as a subsidiary of the New York State Urban Development Corporation d/b/a Empire State Development Corporation has the power and authority under the New York State Urban Development Corporation Act to undertake the development of the site.  Provision has been made for Federal Highway Act compliance.  Neither law nor policy require the site to be offered to original owners, contiguous owners or a municipality.  The site is owned by the People of the State of New York and the procedure is well established for the transfer of the site to USAN for the project.  The “claims” referred to in part (5) of the above question, if any, do not effect the power of the State to convey the property to USAN for lease to the preferred proposer for the development project.

Q. You have placed also an additional condition precedent in the proposal that:

(a) A “General Project Plan” that incorporates the uses under the MOU is adopted by USAN and Empire State Development Corp. (“ESDC”).  Is there such a plan?  Will you make it available to us?

(b) The New York State Public Authorities Control Board shall have approved USAN’s acquisition and lease of the premises for the Project.  Has any application been submitted to this Board?  What are the standards, policies and regulations of this Board?  Will you provide us with any and all communications which you have had concerning this Project?

A. All USAN projects require a General Project Plan (“GPP”).  The GPP must be based on the development plans of the selected preferred proposer.  There is no GPP at this time.  The process to create the GPP cannot begin until a preferred proposer is selected.  The Public Authorities Control Board (“PACB”), a three member oversight board that meets monthly, reviews and approves GPPs and related project matters after they have been authorized by the ESDC Directors and the Board of Directors of an ESDC subsidiary, such as USAN.  No submission to PACB can be made until the ESDC Directors and USAN Board authorize adoption of the GPP.  The foregoing requirements apply to all development projects of ESDC and its subsidiaries.  There have been no communications with PACB regarding the project.  
Q. Will you consider deleting the second to last sentence on paragraph 3 of the MOU which indicates that USAN is not committing to accept title to the premises?  This sentence makes it particularly difficult for USAN to comply with paragraph 4 (if you should sign the MOU) which require the parties to “commence and diligently and expeditiously pursue, in good faith, the negotiation of the lease”

A. No.  USAN cannot take title to the site or lease the site until the process described in the answer to the preceding question is completed.  The parties to the MOU must act diligently and expeditiously to complete the lease as the GPP is prepared.
Q. Are all other terms regarding lease payments and PILOT and PILOST and MRT and other items non-negotiable?
A.  This question has been asked and answered above.                     

